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SUBJECT: Adm nistrative Procedures Act/State Agency Regul ati ons

SUMVARY OF BI LL

Under the Administrative Procedures Act (the "Act") portion of the Government
Code, this bill nakes various changes to the current rul emaki ng process,

i ncludi ng making the rulemaking file available to the public for inspection and
copyi ng during regul ar business hours begi nning on or before the published notice
dat e.

Thi s anal ysis addresses only those provisions applicable to rul emaki ng procedures
that inpact the departnent’s prograns and operations.

SUMVARY OF AMENDMENT

The March 13, 2000, anendnent:

L restates authorization for an agency to use el ectronic comunication to publish
or distribute a required rul emaki ng docunent, but specifies that electronic
conmuni cation shall not be the exclusive nmeans of conmuni cati on.

Ll restates authority for an agency to deliver a required or authorized notice to
an individual via electronic conmmunication

O specifies that an agency may receive a conment or petition via electronic
conmuni cati on.

O requires an agency maintaining an Internet website or simlar forum of
el ectroni c comuni cation to publish the required public rul emaking notice, the
initial and final statenents of reason, the notice of a decision not to proceed
on a regulatory action, and the text of a proposed regulation or instructions
about how to obtain a copy of the text.

O requires an agency that decides not to proceed with a proposed rul emaki ng
action to inform QAL by notice to be published in the California Regul atory
Noti ce Regi ster.

This is the departnment's first analysis of this bill.

EFFECTI VE DATE

This bill would be effective and apply beginning on or after January 1, 2001.
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Current state law allows a state agency to adopt, anmend or repeal regulations
(every rule, regulation, order or standard of general application) and provides
procedures by which the agency may adopt, anend, or repeal the regul ation
including O fice of Adm nistrative Law (OAL) review

Current state law requires a state agency to provide an initial statenment of
reasons for proposing the adoption, anmendnent or repeal of each regulation. The
statenent of reasons may include facts, evidence, docunents, testinony, or other
evi dence upon which the state agency relies to support the declaration that the
regul atory action will not have a significant adverse econonic inmpact on
business. Further, all state agencies are required to assess the inpact of the
proposed action on businesses in the state.

Current state law requires OAL to review a state agency's proposed rul emaki ng
action using the follow ng defined | egal standards: necessity, authority,
clarity, consistency, reference, and nonduplication

Current state tax law requires that, in areas where federal |aw and state |aw are
the sanme, federal incone tax regulations shall be applied to the extent they do
not conflict with state law or state regul ations.

This bill woul d:

O require the agency to nake avail able the rulemaking file to the public for
i nspection and copyi ng during regul ar business hours beginning no later than
the date that the notice of a proposed action is published and during al
subsequent periods the agency has the file in its possession.

L require an agency that adds any study or report to the rulemaking rule after
publication and has relied on that docunent in proposing the regulation, to
make that docunent avail abl e under specified guidelines.

O require that an agency assess the potential for adverse econom c inpact on
Cali fornia businesses and individuals of the proposed repeal of a regul ation.

O repeal the previous definitions used in the |laws regardi ng regul ati ons,
restructure sone of the definitions, and redefine "plain English."

O increase from 120 to 180 days the amount of time an enmergency regul atory action
may remain in effect without conplying with specified procedures.

O authorize the use of electronic communication in the delivery and publication
of notices and rul emaki ng docunents.

O require an agency nmaintaining an Internet website or simlar forum of
el ectroni c comuni cation to publish the required public rul emaking notice, the
initial and final statenents of reason, the notice of a decision not to proceed
on a regulatory action, and the text of proposed regulation or instructions how
to obtain a copy of the text.

0 authorize agencies to consult with interested persons before initiating
regul atory action.
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O

O

O

specify that prelimnary determ nati ons made by a state agency may be nmade on
the basis of the agency’s belief.

require that plain English be used with regard to all regulations, not only
those regul ations pertaining to small busi nesses.

all ow an agency to inpose reasonable limtations on oral testinony at public
heari ngs on proposed regul ati ons.

all ow a state agency to aggregately respond to or sunmarily disnmiss, as a
group, repetitive or irrelevant cormments in its statenment of reasons for
adopti ng, anending, or repealing a regul ation.

except fromthe rul emaki ng requirenments a regul ation establishing criteria or
gui delines for use of state agency staff performng an audit, investigation,
exam nation, or inspection, settling a comrercial dispute, negotiating a
commerci al arrangenent or in the defense, prosecution, or settlenent of a case.

except fromthe rul emaking requirenents a regulation that is the only legally
tenable interpretation of a provision of |aw

revise the standards for denonstrating necessity of a proposed regulation by a
st ate agency.

speci fy what evidence a court nmay consider in connection with an action for a
judicial declaration as to the validity of a regulation, order or repeal

This bill al so makes m nor technical changes to the | aws regardi ng regul ati ons.

Pol i cy Consideration

This bill may make it nore difficult to repeal a regulation by requiring the
department to assess any adverse econom c i npact on individuals and
corporations before repealing the regulation

| npl enent ati on Consi derati on

This bill would inpact the departnment by requiring that rul enmaking files be
avail able for public inspection and copyi ng during working hours begi nning
on or before the published notice of proposed action date and for the entire
time the departnent has possession of the file. However, with only one
rulemaking file for a proposed action available, it is unclear at what

| ocation the departnment nust nake the file available (i.e., the original
rulemaking file is created and maintained in the headquarters office;
however, a menber of the public makes a request to inspect and copy the
rulemaking file at a district office in another city). Cdarification is
needed on this issue.

The remainder of this bill's provisions are essentially consistent with the
department’s current procedures and coul d be inplemented by this departnent.

FI SCAL | MPACT

Departnental Costs
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Wth the inplementation issues resolved, this bill should not significantly
i npact the department’s costs.

Tax Revenue Esti mate

This bill would not inpact the department’s collection of state incone tax
revenue.

BOARD POSI T1 ON

Pendi ng.



